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THIS DOCUMENT CONTAINS AN INITIAL DRAFT OF DISCUSSION IDEAS

FOR A POSSIBLE NEW ACT ON COUNTY ORGANIZATION.

YOUR INPUT IS WELCOMED.

The following Articles in Chapter 4 are repealed or recompiled and the relevant

provisions modernized and restated below:

Article 36:

Article 37:

Article 44:

Article 45:

Article 46:

Miscellaneous Powers of Counties

County Ordinances

Salaries and Provisions Applicable to More Than One Office
Accounts and Claims Against Counties

Suits By and Against Counties

Article 36A

General Provisions and Definitions

Section 4-36A-1. Book.

Several records are required to be kept in books. This provides a universal modernization.

As used in Chapter 4, NMSA 1978, "book" includes a digital or electronic

equivalent.

History: [New Material]
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Section 4-36A-2. Chief Deputy.

Defining Chief Deputy here means we don’t have to keep saying "including the Undersheriff".

As used in Chapter 4, NMSA 1978, "chief deputy" means the principal deputy

appointed by an independently elected county official, and includes the undersheriff.

History: [New Material]

Section 4-36A-3. County.

Trivia: Why do we call it a “county”? Because in medieval days it was ruled over by a Count!

As used in Chapter 4, NMSA 1978, "county" means a political subdivision of
the state established by law to provide local government services in a defined
geographic territory, except for those local government services provided by a
municipality within its area of incorporation, and to exercise those powers granted to
counties by the constitution, statutes or other applicable law, and includes a
combined city and county corporation, incorporated county, urban county or single

urban government.

History: [New Material]

Section 4-36A-4. County Administrative Rule.

This allows a way to regulate matters outside of county government without getting law
enforcement involved, such as fees paid for various services.

As used in Chapter 4, NMSA 1978, "county administrative rule" means a rule,
procedure, condition or requirement of ongoing or continuing application that governs
the public’s access to, use of or requirements to interface with county programs,

services, facilities, property or resources owned, leased, operated, managed or
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administered by the county, but that does not establish civil or criminal penalties and

1s subordinate to any ordinance.

History: [New Material]

Section 4-36A-5. County Commission.
All three terms are used in the statutes, but they refer to the same corporate body.

As used in Chapter 4, NMSA 1978, "county commission" or "commission"

means the board of county commissioners of a county.

History: [New Material]

Section 4-36A-6. County Elected Official.

This encompasses each person in an elected position, regardless of how they got there.

As used in Chapter 4, NMSA 1978, "county elected official" means each county
commissioner and each independently elected county official. The term includes those

officials who attained the position by appointment or ascension.

History: [New Material]

Section 4-36A-7. County Department.
County Departments are under the supervisory control of the County Manager.

As used in Chapter 4, NMSA 1978, "county department” means an
administrative section of county government under the direction of the county
manager, if appointed, a department head, and includes but is not limited to finance,

information technology, maintenance, personnel, purchasing, property and roads.

History: [New Material]
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Section 4-36A-8. County Office.

County Offices are under the supervisory control of an Independently Elected Official.

As used in Chapter 4, NMSA 1978, "county office", when used in the context of
an administrative section of county government, means the office administered by an

independently elected county official.

History: [New Material]

Section 4-36A-9. County Official Instrument.

A catch-all term for official things passed by the commission.

As used in Chapter 4, NMSA 1978, "county official instrument" means an
ordinance, county policy, county administrative rule, resolution and special statutory

instrument.

History: [New Material]

Section 4-36A-10. County Personnel Policy.
This regulates the conduct of employees throughout the County.

As used in Chapter 4, NMSA 1978, "county personnel policy" means a county
policy that defines the relationship between the county and its employees that
manages and directs the behavior, processes, and responsibilities of employees to
ensure consistency, fairness and compliance with employment laws, including

recruitment, training, compensation, and conduct.

History: [New Material]
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Section 4-36A-11. County Policy.

Policies are internal to the operation of County government for which an employee can be held
accountable.

As used in Chapter 4, NMSA 1978, "county policy" means a standard or
directive of ongoing or continuing application that governs internal operations,
administration, personnel, fiscal controls, records, technology, risk management,
ethics, compliance or matters applicable to the operation of county government for
which a violation by an employee may result in disciplinary action, but that does not

regulate the conduct of the general public.

History: [New Material]

Section 4-36A-12. Disqualifying Workplace Act.

These are no bueno, will get you written up, and may get you fired!

As used in Chapter 4, NMSA 1978, "disqualifying workplace act" means
violation of any of the following contrary to a workplace policy or a local, state or
federal law concerning:

(1) discrimination, harassment, sexual harassment,
retaliation, hostile work environment and workplace violence;

(2)  threats, intimidation, bullying or abusive conduct toward
county employees, officials, contractors or members of the public;

(3) conflicts of interest, nepotism, gifts, misuse of public
property, fraud, waste and abuse;

(4) the state Governmental Conduct Act and, when applicable,

the federal Hatch Act;
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5) public records, records retention, information security and
protected information;

(6) workplace safety and security;

(7 drug-free workplace requirements;

(8) use of county vehicles, equipment, technology and
facilities; and

9) travel, per diem, reimbursement, procurement and

financial controls.

History: [New Material]

Section 4-36A-13. Emergency.
This definition matches the one used in the Open Meetings Act.

As used in Chapter 4, NMSA 1978, "emergency" means unforeseen
circumstances that, if not addressed immediately by the commaission, will likely result
1n injury or damage to persons or property or substantial financial loss to the county

government.

History: [New Material]

Section 4-36A-14. Hiring and Due Process Policies.
This is the core of a merit system in a personnel policy.

As used in Chapter 4, NMSA 1978, "hiring and due process policies" means
county personnel policies governing:
(1) recruitment, competitive hiring, selection and promotion;

(2) disciplinary action;
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3) grievance and appeal rights relating to disciplinary action,
demotion, suspension or discharge;

(4) probationary periods;

(5) classified or merit-system status;

(6)  just-cause employment protections;

(7 seniority rights; and

(8) layoff and recall protections.

History: [New Material]

Section 4-36A-15. Independently Elected County Official.

A slightly long and awkward phrase because I couldn’t use the campus term GDIs.

As used in Chapter 4, NMSA 1978, "independently elected county official"
means the county assessor, county clerk, county probate judge, county sheriff or
county treasurer; provided that when referencing those officials who may appoint a
chief deputy, the term does not include the probate judge. The term includes those

officials who attained the position by appointment or ascension.

History: [New Material]

Section 4-36A-16. Ordinance.

This is for laws external to County government for which a person can be held accountable.

As used in Chapter 4, NMSA 1978, "ordinance" means a commission legislative
act that establishes, amends or repeals a county law of general and continuing effect
within the county’s jurisdiction, applicable to the public or to a class of persons,
property, conduct or geographic area, adopted under statutory authority and

enforceable by the county through authorized civil, criminal or administrative
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remedies, and does not regulate the internal operations of county government nor the

conduct of its employees.

History: [New Material]

Section 4-36A-17. Proclamation.

Because everyone wants to declare a special day or honor seniors and veterans.

As used in Chapter 4, NMSA 1978, "proclamation" means a ceremonial
declaration that recognizes, honors, celebrates, commemorates or raises public
awareness of a person, event, cause, achievement or matter of community
1mportance, but that does not establish policy, enact law or create legal rights, duties

or penalties.

History: [New Material]

Section 4-36A-18. Resolution.

We won’t be using these as often, but they are needed for one-off actions.

As used in Chapter 4, NMSA 1978, "resolution" means an action, decision,
approval, authorization, finding, direction, position or administrative decision on a
particular matter of county business or within the responsibility of county
government, including a single action that is not of ongoing or continuing application,
and shall not amend, repeal, supersede or conflict with any ordinance nor amend or

repeal a county policy or a county administrative rule.

History: [New Material]
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Section 4-36A-19. Special Statutory Instrument.
No matter how much we try to modernize, there are ancient procedures in the law.

As used in Chapter 4, NMSA 1978, "special statutory instrument" means an
order, notice, certificate, declaration or other instrument required or authorized by
statute or other controlling law for a specific purpose and whose application is not

that of an ordinance, county policy, county administrative rule or resolution.

History: [New Material]

County Governance and Administration Act

Section 4-37A-1. Short Title.

This Act brings together all the provisions relevant to the basic structure of Counties.
This act may be cited as the "County Governance and Administration Act."

History: [New Material].

Section 4-37A-2 Classification of Counties.

Combines and lays out clean the surviving relevant parts of previous Sections 4-44-1, 4-44-2,
4-44-3 and 4-44-14, which were originally used to set legislative limits on county salaries.

A. The counties of the state are classified as follows:

(1) a class "A" county is any county with a population of one
hundred thousand persons or more as determined by the most current annual
population data or estimate available from the United States census bureau,
regardless of its final, full assessed valuation or size of its defined geographic
territory;

(2)  aclass "B, high valuation" county is any county with:
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(a) a final, full assessed valuation of three hundred
million dollars or more as determined by the finally fixed assessed valuation for the
preceding year,

(b) a population of fewer than one hundred thousand
persons as determined by the most current annual population data or estimate
available from the United States census bureau, and

(c) a defined geographic territory of two hundred square
miles or more;

(3) a class "B, intermediate valuation" county is any county
with:

(a) a final, full assessed valuation of less than three
hundred million dollars as determined by the finally fixed assessed valuation for the
preceding year,

(b) a population of fewer than one hundred thousand
persons as determined by the most current annual population data or estimate
available from the United States census bureau, and

(c) a defined geographic territory of two hundred square
miles or more; and

(4) a class "H" county is any county with a defined geographic
territory of less than 200 square miles, regardless of its final, full assessed valuation

or its most current annual population data.
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B. The secretary of finance and administration shall biennially
determine the classification of counties as provided for in Subsection A of this section.
The classification shall be determined no later than the first day of May of each even-
numbered year, upon which the secretary shall post the biennial classification of
counties and shall notify the board of county commissioners of each county as to its

county's classification.

History: [New Material].

Section 4-37A-3. County Seat; County Offices.

Modernizes the relevant portions of previous Section 4-44-33.

A. The commission of each county shall establish and maintain the
headquarters of county government at the county seat of that county and the county
office for each independently elected county official shall also be established and
maintained at the county seat of that county.

B. The expense of establishing, maintaining and operating the
headquarters of county government and each county office shall be provided for by
the commission from the general fund of the county.

C. Nothing in this section prohibits the commission from
establishing additional locations in the county or independently elected officials
establishing or maintaining additional locations for the transaction of county
business in other locations within the county, provided that the expense of
establishing, maintaining and operating such additional locations are included in the

county budget and paid for from the general fund of the county.

History: [New Material].
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Section 4-37A-4. County Elected Officials; Oath of
Officer.

Updates and modernizes the relevant portions of previous Sections 4-41-3 and 10-1-13. Works
in conjunction with next section, Vacancy in Office. Clarifies that all Oaths of Officer need to
be filed with the County Clerk before entering into the duties of office (for which no fee is
charged pursuant to Section 41-8-17).

A. Prior to entering into and taking the duties of the office of a
county elected official, each person shall take an oath of officer, which shall be
reduced to writing, signed and filed with the county clerk. The oath of officer is
required by Article 20, Section 1 of the constitution of New Mexico and prescribed in
Sections 14-14-1 through 14-13-3 NMSA 1978.

B. A person elected to the office of a county elected official may take
the oath of officer at any time following the issuance of a certificate of election,
provided the person shall not enter into the office elected until the term of office to
which the person was elected has begun and the oath of officer is filed with the county
clerk. A person re-elected to the same office shall file a new oath of officer before
entering into the new term of office.

C. Upon a vacancy in the office of a county elected official:

(1) if the position is filled by appointment, the person receiving
the appointment shall, following the appointment, file the oath of officer with the
county clerk before entering into the duties of the office; and

(2) if the position is filled by ascension of a chief deputy, the

oath of officer of the chief deputy shall qualify the person to enter into the duties of
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office, provided that before the official appoints a new chief deputy, the official shall

file with the county clerk an oath of officer for the office the official now holds.

Section 4-37A-5. County Elected Officials; Vacancy In
Office; Temporary Absence or Incapacitation.

This sets out in one place what happens when there is a vacancy in any county elected office
and provides for ascension to office by a chief deputy. Also addresses situations where an
elected is temporarily unable to carry out their duties. Replaces previous Section 10-3-3.

A. In the event a vacancy occurs in an office of county commissioner,
the vacancy shall be filled by appointment by the governor as provided in Article 20,
Section 4 of the state constitution. The gubernatorial appointment entitles the
appointed commissioner to serve until December 31 following the next general
election.

B. In the event a vacancy occurs in the office of probate judge, the
board of county commissioners shall fill the vacancy by appointment, and the
appointee shall be entitled to hold the office until the end of the unexpired term of
office.

C. In the event a vacancy occurs in the office of county assessor,
county clerk, county sheriff or county treasurer, the vacancy shall be filled by
ascension of the chief deputy in that office, who shall be entitled to hold the office
until the end of the unexpired term of office. If there is no chief deputy in that office
when the vacancy occurs, the board of county commissioners shall fill the vacancy by
appointment, and the appointee shall be entitled to hold the office until the end of the

unexpired term of office.
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D. In the event a county assessor, county clerk, county sheriff or
county treasurer is incapacitated or otherwise absent from the office and unable
temporarily to carry out the duties of the office, the chief deputy shall perform the
duties of the county officer until such time as the county officer returns or vacates the
office. If there is no chief deputy in that office or the chief deputy is also absent from
the office and unable temporarily to carry out the duties of office, the duties of the
office shall be performed by an employee previously designated in writing by the
elected official, if there is one, or if not, by the highest ranking person in the office,
until such time as the elected official or chief deputy return or the elected official
vacates the office.

E. In a Class A County where an elected official has appointed two
chief deputies, the appointing official shall designate in writing which of the two chief
deputies has priority in succession in the event of a vacancy in office or the appointing
official is incapacitated or otherwise absent from the office and unable temporarily to
carry out the duties of the office. The second chief deputy in priority ascends to the
office or performs the duties of the office if the first chief deputy is unavailable or

unable to do so.

History: [New Material].

Section 4-37A-6. County Elected Officials; Bond.

Updates and modernizes the relevant portions of previous Section 10-1-13. The bond
requirement is antiquated and predates modern liability insurance, but is scattered
throughout the statutes.

A. The county shall purchase and maintain from the general fund

an official bond for each county elected officer, whether serving by election,
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appointment or ascension. The county shall provide for individual bonds for each
office or may purchase a blanket bond covering county officers and employees. Proof
of the bond shall be filed with the county clerk. The amount of the bond shall be in

the amount of:

county commissioner $ 50,000
county assessor 50,000
county clerk 100,000
county probate judge 50,000
county sheriff 250,000
county treasurer 500,000.

B. No later than September 1 of each odd-numbered year, the
secretary of the department of finance and administration shall adjust the required
amounts of the bonds for those offices whose term is set to begin January 1 of the
following year. The adjustment shall be based on the change since the beginning of
the last term of office in the consumer price index for all urban consumers, United
States city average for all items, published by the United States department of labor.
The secretary shall post the adjusted amounts and shall notify the board of county
commissioners of each county as to the amount of each bond for the new term of office.

C. Within thirty days of a determination that a county elected
official is not bondable, the county commission shall by resolution declare the position

vacant; provided that the official may file a writ in the district court to block action
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by the commission on the resolution, as long as the official provides under oath prima

facia evidence of being bondable at the time the writ is filed.

History: [New Material].

Section 4-37A-7. County Elected Officials; Devotion Of
Time And Attention.

This is new and emphasizes the duty to the voters upon entering into a county elected position.

A. Commissioners, independently elected officials and their chief
deputies shall devote the time, attention and effort reasonably necessary to faithfully
discharge the duties of the office and to ensure that the mission, services and
responsibilities assigned to the office by law are fulfilled.

B. County elected officials and chief deputies are responsible for
ensuring faithful execution of the duties imposed upon the county elected official by
constitution, statute, and other applicable law. The official may delegate tasks to
deputies, employees, or other authorized personnel, but delegation does not relieve
the county elected official of ultimate responsibility for the official's duties.

C. A pattern of neglect of assigned duties, failure to supervise or
failure to ensure legally required services are provided may constitute grounds for
removal pursuant to the Removal of Local Officers Act, recall pursuant to the Recall

Act, or other remedy as provided by law.

History: [New Material].
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Section 4-37A-8. County Elected Official Compensation;
Chief Deputies.

Has the county elected and chief deputy compensation adopted during the budget process
instead of December when people are more focused on holiday get togethers and family visits.
Allows an option for cost of living adjustments during the term of office.

A. Pursuant to Article 10, Section 1 of the constitution of New
Mexico, the salary of county elected officials is established by the board of county
commissioners. The commission shall by county policy set the salary for new terms of
office of county elected officials at any time prior to the conclusion of the annual
budget process for the fiscal year in which the new terms begin.

B. Provided such county policy is adopted before a term of office
begins, the county elected official salary policy may include a cost of living adjustment
for each year of a term of office tied to:

(1) the average increase in compensation provided to all
county employees in each year during the term of office, or

(2) the most recent full year change in the consumer price
index for all urban consumers, United States city average for all items, published by
the United States department of labor.

C. The salary for each chief deputy position shall be in an amount
no less than ninety percent of the salary earned by the appointing independently
elected county official; provided that if the chief deputy previously held the office of
the appointing official, the salary shall be in an amount no less than ninety-five

percent of the salary earned by the appointing official.
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D. Elected officials are eligible to receive pension, health and other
benefits in the same manner or under the same conditions as provided to employees

of the county.

History: [New Material]

Section 4-37A-9. Mediation Of Disputes Required.

Can we please just get along? If not, then we need to at least talk to each other.

A. Before the commission, any county elected official or the county
manager files a civil action against the commission, any county elected official or the
county manager concerning the authority, budget, personnel, administration,
operation or legal duties of a county office, the parties shall first attempt mediation.

B. A demand for mediation shall be made in writing and shall
1dentify:

(1) the parties to the dispute;

(2) the nature of the dispute;

3) the relief requested;

(4) the legal or factual basis for the position of the party
demanding mediation; and

(5) whether expedited review is requested.

C. Mediation shall commence within thirty days after the written
demand for mediation unless the parties agree to a later date.

D. The cost of mediation shall be paid by the county unless the
parties agree otherwise or a court orders otherwise.

E. A party satisfies the mediation requirement of this section if:
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(1) the parties participate in mediation and no agreement is
reached;

(2) another party refuses to participate in mediation; or

(3) mediation does not occur within forty-five days after the
written request for mediation despite the demanding party's good-faith effort to
mediate unless the parties have agreed in writing to a later date.

F. A civil action may be filed before mediation only if immediate
judicial relief is necessary to prevent expiration of a limitations period, loss of
jurisdiction, unlawful expenditure of public funds, violation of state or federal law,
substantial impairment of a statutory duty, destruction of records, workplace
violence, irreparable injury or immediate harm to persons or property. If a party files
a civil action before mediation, the court may require mediation after issuing any
temporary, preliminary or emergency relief the court determines appropriate.

G. An agreement reached through mediation shall be reduced to
writing and, if the agreement requires action by the commaission, shall be presented
to the commission for approval in an open meeting, provided such agreement does
not violate any provision of state or federal law.

H. Failure of the commission, a county elected official or the county
manager to attempt mediation pursuant to the provisions this section before filing a
civil action as required by this section shall be cause to dismiss the suit until such

time as mediation has first been attempted.
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I. Nothing in this section limits the ability of the commission, a
county elected official or county manager to report suspected criminal conduct, fraud,
waste, abuse, discrimination, harassment, retaliation, workplace violence, ethics
violations or violations of state or federal law to an appropriate law enforcement

agency, regulatory agency, insurer, auditor or oversight body.

History: [New Material].

Section 4-37A-10. County Elected Officials Advisory
Board.

This was dormant in statute for 4th & 5th class Counties, and here made applicable to all
Counties to create a forum for the electeds where they can talk things out.

A. There is created in each county a county elected officials advisory
board. The advisory board consists of the county assessor, county clerk, county
probate judge, county sheriff and county treasurer.

B. The county elected officials advisory board shall encourage
cooperation among independently elected county officials, the commission, the county
manager and the county attorney. The advisory board shall attempt to bring about
informal resolution or mediation when one or more county elected officials, the
commission or the county manager fail or neglect to cooperate in exercising their
duties and the lack of cooperation becomes detrimental to the efficiency of county
government.

C. The commission or a subset of the commission shall meet at least
semi-annually with the advisory board. The advisory board may meet more

frequently with or without the commission as necessary to encourage cooperation
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among county elected officials or to address matters affecting the administration of
county government. Any meeting of the advisory board that includes a quorum of the
county commission shall be held in accordance with the provisions of the Open
Meetings Act.

D. The advisory board may invite the county manager or the county
attorney to a meeting of the advisory board, and the county manager or county
attorney shall attend the meeting and participate in a discussion with the advisory
board.

E. The advisory board is advisory in nature. It shall not exercise the
authority of the commission, the county manager or an independently elected county
official. If the advisory board meets to discuss or develop public policy or to create
recommendations to the commission which will be adopted in a county official
instrument, then such meetings shall be held in accordance with the provisions of the

Open Meetings Act.

History: [New Material].

Section 4-37A-11. Independently Elected County
Officials; Administration of County Office.

Brings into statute the clear provisions of case law regarding Independently Electeds and the
privileges and limitations for administration of their offices. See Board of County Comm'rs v.
Padilla, 1990-NMCA-125 (Note: Parts of that decision are unresolved and not laid out here.)

A. Each independently elected county official is the administrator of
that official's county office and has authority to direct, supervise and control the work

of that office.
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B. The authority of an independently elected county official includes
the authority to:

(1)  perform the duties assigned to the office by law;

(2) supervise, assign, direct and review the work of employees
assigned to the office;

(3) determine the manner in which the office will perform its
statutory duties, subject to law, the county budget and countywide policies;

(4) hire persons to carry out the duties and responsibilities of
the office, subject to the requirements of applicable county personnel policies and
collective bargaining agreements, as well as state and federal law; and

5) recommend salaries for persons employed to carry out the
duties and responsibilities of the office.

C. An independently elected county official and the official's office
remain subject to:

(1) the county budget;

(2) applicable county policies, including those related to
personnel, fiscal controls, procurement requirements and financial reporting;

3) applicable collective bargaining agreements; and

(4) laws governing local government operations, including
public records, governmental conduct, conflicts of interest, civil rights, workplace

safety and wage and hour requirements.

History: [New Material].
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Section 4-37A-12. Independently Elected County
Officials; Appointment Of Chief Deputy.

This is new and provides clear rules for Chief Deputies, including being qualified to take office
in case of a vacancy and who may not be selected, as well as accountability if they're creating
liability for the County. Allows an option for a second Chief Deputy in Class A counties.

A. The county assessor, county clerk, county sheriff and county
treasurer may each appoint one chief deputy, provided that in a Class A County, the
commission may by policy authorize the appointment of a second chief deputy.

B. An independently elected county official has sole discretion to
select and appoint the person who will serve as chief deputy, provided that:

(1) the person must satisfy the same legal qualifications
required of the independently elected county official making the appointment;

(2) a person who has been terminated after an investigation
resulting in a workplace finding or has a civil adjudication or criminal conviction for
any disqualifying workplace act is ineligible to serve as chief deputy until at least five
years have passed since the termination, entry of the civil adjudication or the later of
a criminal conviction, release from detention, parole or probation; and

(3) a person who has been removed from any elected office or
who resigned in lieu of facing removal proceedings is ineligible to serve as chief
deputy until at least five years have passed following the removal or resignation.

C. A person appointed chief deputy by an independently elected
county official enters into office upon being sworn in and filing a signed oath of officer

with the county clerk; provided that at the beginning of a term of office an
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independently elected county official and chief deputy may be sworn in at the same
time and file their oaths of officer together.

D. A chief deputy serves at the pleasure of the independently elected
county official who appointed the chief deputy. A chief deputy is an at-will,
unclassified, exempt and confidential employee of the county. No county policy, merit
system, collective bargaining agreement or administrative practice shall convert a
chief deputy into a classified, merit-system, just-cause or non-at-will employee.

E. A chief deputy i1s exempt from county hiring and due process
policies and, except as required by the appointing official, annual performance
evaluation requirements. A chief deputy remains subject to a background check as
may be required by county policy before or upon entering into office and is subject to
those county official instruments, state laws and federal laws regarding disqualifying
workplace acts while serving in office.

F. A chief deputy shall hold the position until the earlier of:

(1) termination by the appointing official;

(2) resignation, death or failure to maintain a required
qualification for the position;

(3) expiration of the term of the appointing official, unless
reappointed by the successor independently elected county official; or

(4) removal from office by resolution adopted by the

commission for willful commission of any disqualifying workplace act while serving
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as chief deputy or for subscribing the oath of officer for chief deputy while ineligible

to serve pursuant to this section.

History: [New Material].

Section 4-37A-13. County Commission; Appointment Of
County Manager.

Lays out the duties and accountability for county managers, the disqualifiers for the position,
and their responsibilities to all county elected officials. Replaces most of Section 4-38-19.

A. The commission may appoint a county manager. If a commission
declines to appoint a county manager or when a vacancy exists in the office of county
manager and no person is designated as an acting county manager, the commission
shall fulfil the duties that would otherwise be carried out by a county manager.

B. The county manager is responsible for overseeing or conducting
the lawful, efficient and effective business and day-to-day administration of the
county. The county manager shall aid and assist the commission and shall support
the duties and responsibilities of each county elected official and each county office.

C. The commission shall determine the qualifications required of a
county manager; provided that a person who has been terminated after an
Investigation resulting in a workplace finding or has a civil adjudication or criminal
conviction for any disqualifying workplace act is ineligible to serve as county manager
until at least five years have passed since the termination, entry of the civil
adjudication or the later of a criminal conviction, release from detention, parole or

probation.
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D. A county manager is exempt from county hiring and due process
policies. A county manager remains subject to a background check as may be
required by county policy before or upon entering into office and is subject to those
county policies, state law and federal law governing disqualifying workplace acts.

E. The county manager serves at the pleasure of the county
commission. A county manager is an at-will, unclassified, exempt and confidential
employee of the county. The commission retains sole authority to appoint, supervise,
evaluate, discipline, retain and terminate the county manager. No county policy,
merit system, collective bargaining agreement, administrative practice or
employment contract shall convert a county manager into a classified, merit-system,

just-cause or non-at-will employee.

History: [New Material].

Section 4-37A-14. County Manager; Appointment Of
Deputy or Assistant County Managers.
New material related to Deputy or Assistant County Managers.

A. The commission may provide by county policy for one or more
deputy or assistant county managers to be appointed by the county manager.

B. A deputy or assistant county manager is responsible for assisting
the county manager in the lawful, efficient and effective business and day-to-day
administration of county government within those responsibilities or departments
assigned by the county manager. Within such responsibilities, a deputy or assistant

county manager is responsible to the county manager, and through the county
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manager to the commission, and shall also support the duties and responsibilities of
each county elected official and each county office.

C. Subject to a greater limitation that may be imposed by county
policy, a person who has been terminated after an investigation resulting in a
workplace finding or has a civil adjudication or criminal conviction for any
disqualifying workplace act is ineligible to serve as a deputy or assistant county
manager until at least five years have passed since the termination, entry of the civil
adjudication or the later of a criminal conviction, release from detention, parole or
probation.

D. A deputy or assistant county manager who, by county policy, is
exempt from county hiring and due process policies remains subject to a cunty
background check policy as may be required as may be required for general or
appointed employees. A deputy or assistance county manager is subject to those
county personnel policies, state law and federal law governing disqualifying
workplace acts.

E. A deputy or assistant county manager is a confidential employee
of the county. If county policy provides that the deputy or assistant county manager
1s an at-will, unclassified and exempt employee, no merit system, collective
bargaining agreement, administrative practice or employment contract shall convert
a deputy or assistant county manager into a classified, merit-system, just-cause or
non-at-will employee.

History: [New Material].
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Section 4-37A-15. County Commission; Appointment Of
County Attorney.
New material related to County Attorneys.

A. The commission may appoint a member of the bar to serve as
county attorney, either through contracted services or by employment.

B. The county attorney represents county government as an
Institutional and organizational client while providing legal advice to the commission,
each county elected official, the county manager and other officers, employees, or
constituents of county government. The county attorney shall exercise independent
professional judgment to protect and advance the legal interests of county
government as the institutional and organizational client, notwithstanding the
preferences, directions or personal interests of the commission, a county elected
official, the county manager or any other officer, employee, department or constituent
of county government. This obligation may require the county attorney to identify
and advise when a position taken by, or an action of, the commission, a county elected
official, a county office, the county manager, including a deputy or assistant county
manager, a county department or an employee or contractor may be adverse to the
legal interests of county government.

C. If county attorney services are contracted, the contract may be
cancelled at any time, either for cause or for convenience, regardless of the specific
provisions of the contract. If the county attorney serves through employment, the
county attorney is an at-will, unclassified, exempt and confidential employee of the

county. No county policy, merit system, collective bargaining agreement,
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administrative practice or employment contract shall convert an employed county

attorney into a classified, merit-system, just-cause or non-at-will employee.

History: [New Material].

Section 4-37A-16. Deputy and Assistant County
Attorneys; Attorneys Assigned to Specific Offices or
Departments; Conflict Counsel.

New material related to attorneys other than The County Attorney.

A. The commission may provide by county policy for one or more
deputy or assistant county attorneys to be appointed by the county attorney. In
addition, county attorney may recommend or approve the appointment of an attorney
for a specific county office or county department or to serve as conflict counsel.

B. Every person employed or retained to provide legal services for a
county represents the county government, while providing legal services to an official,
county office, county department or employee. Despite serving in an at-will position,
a person employed or retained to provide legal services for a county is required to
seek the best legal position for county government, notwithstanding the desires of or
orders from those within the county the attorney is assigned to provide legal services.
Such obligation may result in having to identify and advise when a position taken by
or the actions of the commission, a county elected official, a county office, a county
manager, including a deputy or assistant county manager, a county department or
an employee or contractor may be adverse to the legal interests of the county

government itself. When evaluating the actions and the performance of a county
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attorney, the person evaluating shall become familiar with the relevant rules of
professional conduct for attorneys.

D. If employed, a person providing legal services to a county is
exempt from county hiring and due process policies. Whether employed or contracted,
a person providing legal services to a county remains subject to a background check
as may be required by county policy before or upon entering into an employment or
contractual relationship and those county policies, state law and federal law
governing disqualifying workplace acts while providing legal services to a county.

E. A person providing legal services to a county is subject to
termination for cause or convenience by the county attorney or the administrative
head of the county office or county department the person is assigned to provide legal
services; provided that a person providing legal services to a county may be removed
by resolution adopted by the commission for willful commission of any disqualifying
workplace act while providing legal services to the county or for accepting an

appointment while ineligible to serve pursuant to this section.

History: [New Material].

Section 4-37A-17. County Funds; County General Fund.

This new section incorporates the matters provided for in the previous Sections 4-38-14, 4-38-
15, 4-38-16, 4-38-17, 4-44-15, and 4-44-31.

A. A "county general fund" is established in each county. The county

may create as many subaccounts within the general fund as necessary. Additional

county funds, including special revenue funds, shall be established as provided by
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law or generally accepted accounting principles. Any such additional funds remain
under the control of the commission unless otherwise provided by law.
B. Money received from the following sources shall be deposited into

the county general fund unless designated by law to another county fund:

(1) property taxes distributed by the county treasurer for the
general administration of the county;

(2) gross receipts taxes distributed by the taxation and
revenue department dedicated to the general administration of the county or for a
dedicated purpose;

(3) monies received from any other source for the
administration of county government or a program within county government;

(4) fees received from services provided by the county;

(5) proceeds received from the sale of county assets;

(6) grants or capital outlay by the county from any source;

(7 reversions from other county funds or from unused monies
from grants offered by the county;

(8) interest earned on monies deposited in accounts owned by
the county;

9) distributions of proceeds from the investment of county
funds;

(10) all other revenues received by the county.

C. Expenditures from the county general fund shall be expended:
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(1) to provide for the general administration of county
government;

(2)  to ensure the proper operation of each county office;

3) to build and keep in repair all county buildings or to
provide suitable locations for county purposes;

(4) as appropriations to other county funds;

(5) In a manner consistent with the requirements of restricted
funds;

(6)  for grants offered by the county where permitted by law;

(7 to promote the people, activities and natural resources of
the county;

(8) to provide for the health, safety and welfare of the county.

D. The commission is authorized to levy a tax on all taxable property
in the county for general county purposes, including salaries and expenses of county
officers, deputies and employees, subject to maximum rates provided by state law.
Proceeds of the tax shall be allocated to appropriate funds, budgeted and expended
as provided by law.

E. Expenditures from the county general fund shall be determined
by the commission through the adoption of the county budget following the annual
county budgeting process. Expenditures from the county general fund shall be
disbursed exclusively for public purposes and only in accordance with the approved

county budget.

History: [New Material].
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Section 4-37A-18. County Funds; Independently Elected
County Official Funds.

This Act provides a dedicated fund for each Independently Elected County Official. Previously
only the Assessors and the Clerks had one.

A. There i1s created in each county a fund for each independently
elected county official to support the duties and responsibilities of the official's county
office in the manners specified in Sections 4-37A-19 through 4-37A-24 NMSA 1978.

B. Money received from the following sources shall be deposited into
each fund, in addition to funding sources specific to each fund:

(1) county general fund or other moneys appropriated by the
board of county commaissioners to that specific fund;

(2) interest earned on the monies deposited in that specific
fund;

(3) proceeds from the disposition of assets originally
purchased from that specific fund; and

(4) grants or capital outlay funds received by a county for that
purposes specific to that independently elected county official or the official’s county
office from any source and not designated to any other county fund.

C. Expenditures from each fund are restricted to the following
purposes, except for expenditures authorized provided for a specific fund or as

otherwise restricted for a specific fund:
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(1) to acquire vehicles to support the duties and
responsibilities of the independently elected county official's county office and for
supplies, training and maintenance for such vehicles;

(2) for technical assistance or for training associated with the
duties and responsibilities of the independently elected county official's county office
and for dues to organizations supporting the duties and responsibilities of the
independently elected county official and the official's county office; and

3) for travel supporting the duties and responsibilities of the
official's county office by the independently elected county official and the official's
staff.

D. In any county where the balance of an independently elected
county official's fund exceeds three times the average unrestricted expenditure from
the fund over the previous three years, the official may make grants to other
independently elected county officials' funds in the official's county or in another
county, subject to requirements by the department of finance and administration for
intergovernmental transfer of funds. When making grants pursuant to this
subsection, the balance of the grantor's fund shall not fall below less than twice the
average unrestricted expenditure of that fund over the previous three years.

E. Expenditures from each independently elected county official's
fund shall be determined by the independently elected county official. During the
annual county budgeting process the independently elected county official shall

prepare a report to the commission detailing the source of funds deposited into the
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official's fund, the use of funds in the previous fiscal year, the remaining balances in
the fund and the projected use of funds in the following fiscal year. Balances at the
end of a fiscal year shall remain in each independently elected county official's fund
and not revert to the county general fund. A county may adopt a county policy
providing for reversions to the general fund when the unrestricted balance of an
independently elected county official's fund exceeds four times the average
unrestricted expenditure of that fund over the previous three years and the official
has not encumbered or designated the funds for a specific use permitted by the

official's fund.

History: [New Material].

Section 4-37A-19. County Funds; County Assessor
Property Valuation Fund.
This section lays out in detail which was oblique in Section 7-38-38.1.

A. There i1s created in each county a "county assessor property
valuation fund".
B. Money received from the following sources shall be deposited into
the county assessor property valuation fund:
(1) sources provided for in Section 4-37A-18 NMSA 1978; and
(2) funds designated as an administrative charge pursuant to
Section 7-38-38.1 NMSA 1978.
C. Expenditures from the county assessor property valuation fund

may be expended only:
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(1) in the manner provided for in Section 4-37A-18 NMSA
1978;

(2) to acquire equipment or software and services in support of
a property valuation program presented annually by the county assessor and
approved by the board of county commissioners, provided such expenditure is
consistent with this subsection, and for supplies, training and maintenance for such
equipment or software;

3) for payment of additional compensation to the assessor and
to certified appraiser employees in the assessor's officer pursuant to Sections 4-39-4
and 4-39-5 NMSA 1978 and as authorized by county policy; and

(4) for payment of contractors and employees only while
engaged in revaluation of properties, provided that no more than fifty percent of the
previous year’s receipts from the Section 7-38-38.1 NMSA 1978 administrative charge

may be used for such purpose.

History: [New Material].

Section 4-37A-20. County Funds; County Clerk Election
Administration Fund.
This i1s a new fund which will aid in accounting for a county's election costs.

A. A "county clerk election administration fund" is established in
each county.

B. Money received from the following sources shall be deposited into
the county clerk election administration fund:

(1) sources provided for in Section 4-37A-18 NMSA 1978;
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(2) grants and reimbursements from the secretary of state for
election expenses;

(3)  money received from the state or a local public body for the
costs of conducting a special election; and

(4) filing fees and other fees paid related to elections.

C. Expenditures from the county clerk election administration fund

may be expended only:

(1) in the manner provided for in Section 4-37A-18 NMSA
1978; and

(2) for purposes relating to the administration of elections

pursuant to the provisions of the Election Code.

History: [New Material].

Section 4-37A-21. County Funds; County Clerk Recording
And Filing Fund.

This lays out in greater detail the provisions of the previous Section 14-8-12.2.

A. A "county clerk recording and filing fund" is established in each
county.

B. Money received from the following sources shall be deposited into
the county clerk recording and filing fund, provided that any money received
specifically for election purposes shall instead be deposited in the County Clerk's
Election Administration Fund:

(1) sources provided for in Section 4-37A-18 NMSA 1978;
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(2) recording fees paid pursuant to Section 14-8-15 NMSA
1978; and

3) marriage license fees paid pursuant to Section 40-1-11
NMSA 1978.

C. Expenditures from the county clerk recording and filing fund may

be expended only:

(1) in the manner provided for in Section 4-37A-18 NMSA
1978; and

(2) to acquire recording, redaction and archiving equipment,
software and services and for supplies, training and maintenance for such equipment,
provided that equipment, software and services acquired pursuant to this paragraph
may be used for other duties and responsibilities in the county clerk's office as long

as the primary purpose of the equipment is recordation, redaction and archiving.

History: [New Material].

Section 4-37A-22. County Funds; County Probate Court
Fund.

This is a new fund and will require an amendment to Section 34-7-22.

A. There is created in each county a "county probate court fund".
B. Money received from the following sources shall be deposited into
the county probate court fund:
(1) sources provided for in Section 4-37A-18 NMSA 1978; and
(2) probate court fees paid pursuant to Section 34-7-22 NMSA

1978.
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C. Expenditures from the county probate court fund may be
expended only:
(1) in the manner provided for in Section 4-37A-18 NMSA
1978; and
(2) to acquire equipment, software and services related to
processing of probate court cases and for supplies, training and maintenance for such

equipment, provided that equipment, software and services.

History: [New Material].

Section 4-37A-23. County Funds; County Sheriff Law and
Order Fund.

This is a new organization for many of the monies that pass through to the Sheriff’s Office.

A. There is created in each county a "county sheriff law and order
fund".
B. Money received from the following sources shall be deposited into
the county sheriff law and order fund:
(1) sources provided for in Section 4-37A-18 NMSA 1978;
(2) funds received from the state law enforcement protection
fund pursuant to Chapter 29, Article 13, NMSA 1978;
(3) process fees paid for document service by the sheriff’s office
pursuant to Section 4-41-16 NMSA 1978;
(4) proceeds from providing law enforcement presence for
special event or community security pursuant to a program established by county

policy; and
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5) funds received as a result of a cooperative law enforcement

agreement with another local state or federal government or agency;
C. Expenditures from the county sheriff law and order fund may be

expended only:

(1) in the manner provided for in Section 4-37A-18 NMSA
1978; and

(2) to acquire equipment or software and services related to
the duties and responsibilities of the county sheriff’s office and for supplies, training
and maintenance for such equipment or software;

(3) in a manner permitted for law enforcement protection fund
uses, for those monies received from such fund;

(4) In a manner consistent with the grant requirements for
other restricted monies received by the sheriff; and

5) to acquire weapons and gear associated with the regular
duties in the sheriff’s office and for supplies, training and maintenance of such

weapons and gear.

History: [New Material].

Section 4-37A-24. County Funds; County Treasurer
Investment Return Fund.

This is a new fund and gives a greater incentive for Treasurers to increase the returns on
investments.

A. There is created in each county a "county treasurer investment

return fund".
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B. Money received from the following sources shall be deposited into
the county treasurer investment return fund:
(1) sources provided for in Section 4-37A-18 NMSA 1978;
(2) funds designated as an administrative charge pursuant to
Section 4-43-14 NMSA 1978; and
(3) funds designated as allowable administrative charges
pursuant to state or federal law or lawful county administrative instruments.
C. Expenditures from the county treasurer investment return fund
may be expended only:
(1) in the manner provided for in Section 4-37A-18 NMSA
1978; and
(2) to acquire equipment or software and services related to
the duties and responsibilities of the treasurer’s office and for supplies, training and

maintenance for such equipment or software.

History: [New Material].

Section 4-37A-25. Lawsuits By or Against a County.
This 1s a modernization of the former 4-46-1.

A. In all suits or proceedings against a county no party shall be
named except the board of county commissioners or a county elected official as
provided in this section.

B. In all suits or proceedings by or against a county, except as
provided by this section, the name in which the county shall sue or be sued shall be

the board of county commissioners of the countyof .. ........
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C. An independently elected county official may sue in the name of
the official's office to enforce the duties and responsibilities of the official's office,
provided that such suit may not seek damages unless also filed in the name of the
board of county commissioners.

D. A county elected official shall sue in the name of the official's office
when filing a suit seeking specific performance to protect the privileges or
responsibilities of the official's office.

E. A suit alleging a county elected official has acted beyond the
privileges or responsibilities of the official's office and seeking only specific
performance, shall name as the defendant that county elected official and shall not
name the board of county commissioners.

F. A suit filed related to the official duties of any independently
county elected official which does not seek damages nor attempts to invalidate any
county legal instrument shall name that independently elected county official and

shall not name the board of county commissioners.

History: [New Material].

Section 4-37A-26. Compensation; Fees; Financial
Accountability.
This section lays out the relevant portions of Sections 4-44-21, 4-44-29, and 4-44-32.

A. No county elected official or employee shall accept any salary,
compensation, allowance, fees or emoluments for service to the county in any form
whatsoever other than as allowed by county policy and as limited by state or federal

law.
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B. Every county elected official and employee shall collect each fee
as prescribed by county administrative rule or law in advance of the services for which
the fee 1s set, unless other allowed by law, and the fee for each service shall be
accounted for and deposited in the county treasury as provided in a county legal
instrument or law.

C. A county elected official or employee who willfully violates the
provisions of Subsections A or B of this section is guilty of embezzlement.

D. In addition to any other penalty provided for by law, a county
elected official convicted of violating this section shall be summarily removed from

office by the court imposing sentence.

History: [New Material].

Section 4-37A-27. County Elected Official; Resolution to
Petition for Removal.

This section allows the commission to weigh in on a process already allowed under the Removal
of Local Officials Act.

A. A county elected official may be removed from office by the district
court pursuant to the procedures provided in the Removal of Local Officers Act,
Chapter 10, Article 4 NMSA 1978.

B. At a regular meeting, the commission may consider a resolution
introduced at the previous regular meeting requesting the district attorney present
an accusation or otherwise commence proceedings pursuant to the Removal of Local

Officers Act.
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C. A resolution adopted pursuant to Subsection B of this section
shall:

(1)  1identify the independently county elected official who is the
subject of the proposed removal proceeding;

(2) state with particularity the acts, omissions, conditions or
course of conduct alleged to constitute a violation of a specific provision within the
Removal of Local Officers Act; and

(5) state why less restrictive corrective measures are
inadequate to protect the public interest.

D. Before adopting a resolution pursuant to Subsection B of this
section, the commission shall:

(1) provide the county elected official written notice of the
proposed resolution and the alleged basis for removal;

(2) provide the county elected official a reasonable opportunity
to respond in writing and in a public meeting of the commission,;

(3) refer the matter to mediation unless immediate judicial
action is necessary to prevent substantial impairment of a statutory duty, unlawful
expenditure of public funds, destruction of public records, violation of state or federal
law or immediate harm to persons or property; and

(4) consider whether remedial action, technical assistance,
training, outside administrative support or mediation would reasonably address the

alleged incompetence without seeking removal.
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E. Removal shall not be sought for any one of the following:

(1) mere error in judgment;

(2) an isolated mistake in administration;

(3) a good-faith dispute concerning the meaning or application
of law;

(4) a policy disagreement;

(5) a budget disagreement;

(6) a personality conflict;

(7) disagreement with the official's management style;

(8) the official's lawful protection of the independence,
authority, budget or operation of the office;

9) lack of a qualification not required by law for the office; or

(10) conduct occurring during a prior term of office, except to
the extent that current facts and circumstances during the present term
independently establish cause for removal.

F. The county elected official sought to be removed shall be entitled
to representation by the risk management division of the general services
department.

G. The commission's adoption of a resolution under this section does
not suspend or remove the county elected official and does not diminish the official's

authority.
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H. Nothing in this section limits the authority of a grand jury,
district attorney, attorney general or other person authorized by law to initiate a
removal proceeding, quo warranto proceeding, criminal proceeding, civil action or
other lawful proceeding in the absence of the resolution adopted by the commission.
I. Nothing in this section authorizes the commission or the county

manager to remove, suspend or discipline a county elected official.

History: [New Material].

County Official Instruments Act

Section 4-37B-1. Short Title.

This Act lays out in one place the process for adoption of Ordinances, County Policies, County
Administrative Rules, Proclamations and Special Statutory Instruments.

This act may be cited as the "County Official Instruments Act."

History: [New Material].

Section 4-37B-2. County Ordinances; General
Provisions.
This bring in the provisions of previous Sections 4-37-1, 4-37-2, 4-37-3, 4-37-4.

A. A county ordinance shall be used when the county intends to
enact, amend or repeal a county law of general or continuing effect that is necessary
and proper to provide for the safety, preserve the health, promote the prosperity and
1mprove the order, comfort and convenience of any county or its inhabitants and that
1s not inconsistent with statutory or constitutional limitations placed on counties. A
county shall not pass an ordinance on a topic where a state statute regulates the

matter or provides a penalty, except where permitted by such statute.
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B. A county ordinance is effective within the geographic territory of
the county, including privately owned land or land owned by the United States, the
state or any political subdivision of the state; provided, however, that a county
ordinance is not effective within the exterior boundaries of an incorporated
municipality other than on property owned or leased by the county unless the
municipality adopts a municipal ordinance to permit a county ordinance to be
effective within its boundaries. County ordinances are effective throughout the
geographic territory of an incorporated county and a combined city and county
corporation.

C. A county ordinance that carries a criminal penalty or civil penalty
assessment may be enforced in a court of competent jurtisdiction in the county.
Enforcement is commenced by the issuance of a citation charging the violation. Where
appropriate, enforcement may be commenced using the uniform traffic citation
adopted by the state taxation and revenue department. A citation may be issued by
any peace officer commissioned by the county sheriff. A citation may also be issued
by any employee of the county whose job title is authorized in the ordinance to enforce
an ordinance.

D. A county ordinance which carries a criminal penalty or a civil
penalty assessment shall not exceed a fine of five hundred dollars ($500) or, in the
case of a criminal penalty, imprisonment for no more than ninety days in addition to

a fine; except that a county may enact and enforce an ordinance that imposes a:
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(1) fine of no more than one thousand dollars ($1,000) for
discarding or disposing of refuse, litter or garbage on public or private property in
any manner other than by disposing it in an authorized landfill;

(2)  fine of no more than five thousand dollars ($5,000) for the
improper or illegal disposal of hazardous materials or waste in any manner other
than as provided for in the Hazardous Waste Act; or

(3) penalty as otherwise provided by state law.

E. A county ordinance that adopts technical codes may be enforced
through the filing of a complaint in any court of competent jurisdiction in the county.
A county ordinance that adopts a technical code may require enforcement through an
administrative procedure adopted by the county before proceeding to enforcement or
appeal in a court of competent jurisdiction, provided that the administrative
procedure process need not be observed when immediate public health or safety
concerns warrant an immediate court action. Nothing in this subsection shall restrict
the ability of a person to pursue mandamus when the circumstances warrant such
action.

F. County ordinances that are compiled and published are law and
may be judicially noticed as such. County ordinances that are not compiled and
published may be received in evidence without further proof when presented showing
that the ordinance has been recorded by the county clerk after final passage by the

commission.
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G. As used in this section, "technical code" means a building,
construction, fire, life-safety, electrical, plumbing, mechanical, energy, property
maintenance or similar technical code adopted by a county by ordinance to establish

standards for public health or safety.

History: [New Material].

Section 4-37B-3. County Ordinances; Procedure For
Adoption.
This section de-couples Counties from the Municipal process for adopting ordinances.

A. A proposed county ordinance shall be introduced at a public
meeting of the board of county commissioners. The proposed ordinance shall be
identified by title and general subject matter.

B. After introduction and before final adoption of a proposed
ordinance, the county shall post notice of the proposed ordinance in a conspicuous
place on the county website and make the notice available for public inspection at the
county clerk's office. The notice shall include the:

(1)  title and general subject matter of the proposed ordinance;

(2) text of the proposed ordinance, including any amendments
proposed to an existing ordinance or the text to be repealed when repealing an
existing ordinance;

(3) the deadline for submitting written comments and how
comments may be submitted; and

(4) date, time and place of the meeting at which the board of

county commissioners will consider final adoption of the proposed ordinance.
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C. The board of county commissioners shall hold a hearing to receive
input on the proposed ordinance. The public hearing shall be held on a day after the
day the proposed ordinance is introduced and before the day the proposed ordinance
1s considered for final adoption. In addition the board of county commissioners shall
establish a process to receive written comments on the proposed ordinance during the
time when the proposed ordinance is posted on the county website. At the meeting at
which final adoption is considered, the board of county commissioners shall allow
public comment on the proposed ordinance before taking final action.

D. At least fourteen days must pass between introduction and final
adoption. An ordinance is adopted if a majority of all members of the board of county
commissioners vote in favor of adoption. The vote of each commissioner on the
ordinance shall be recorded in the minutes.

E. After adoption, the ordinance shall be signed by the chair of the
board of county commissioners and attested by the county clerk. The county clerk
shall record the ordinance in a book kept for recording and maintaining county official
instruments. The adopted ordinance shall also be posted on the county website.

F. An ordinance shall take effect five days after the ordinance is
recorded by the county clerk and following posting on the county website, unless a
later effective date is provided in the ordinance or is required by law.

G. The timelines in this section shall not apply to an ordinance
adopted in response to an emergency declared by the board of county commissioners

to be an immediate danger to the public peace, health and safety of persons or
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property in the county. An ordinance adopted in response to an emergency takes
effect immediately upon being recorded by the county clerk. Within ten days of taking
action on an ordinance dealing with an emergency, the public body shall report to the
attorney general's office the action taken and the circumstances creating the
emergency. Within ninety days of taking action on an ordinance dealing with an
emergency, the commission shall follow the normal timelines in this section for
adoption of an ordinance. If the commission fails to follow the normal procedures for
adoption of an ordinance, the ordinance is automatically repealed ninety days after
it was adopted. An ordinance initially adopted pursuant to this Subsection may not
be readopted using the emergency procedures unless at least one year has passed
since the previous emergency adoption and there is a separate occurrence of an
emergency.

H. This section does not apply to an ordinance for which a different
procedure is required by the constitution of New Mexico, state statute, federal law or
other controlling law other than a county charter or county official instrument. If
another law other than a county charter or county official instrument requires a
different notice, hearing, publication, filing, recording, approval or effective-date

procedure, the county shall comply with that law.

History: [New Material].
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Section 4-37B-4. County Policies; General Provisions.

The use of County Policies under this Act are described here and applicable in all County
Offices.

A. A county policy shall be used when the county intends to adopt a
rule or standard of ongoing or continuing effect governing the internal operations of
county government for which a violation will subject an employee to disciplinary
action and due process procedures.

B. The commission adopts a county policy pursuant to the
procedures of this act that are generally applicable to county offices and county
departments. The commission may adopt an office-specific policy upon the
recommendation of the independently elected county official who administers that
office. The commission may adopt a department-specific policy upon the
recommendation of the county manager, provided that the county manager may
delegate the responsibility of making the recommendation to the applicable
department head.

C. Each independently elected county official shall abide by and
enforce generally applicable county policies, including personnel policies. Each
independently elected county official shall abide by and enforce any collective
bargaining agreement applicable to the official's county office.

D. If the commission determines that an independently elected
county official has refused or failed to abide by or enforce a county policy or a collective
bargaining agreement applicable to the official's county office, the commission may,

by resolution, authorize the county manager to enforce the specific policies or
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collective bargaining agreement provisions the official is refusing or failing to abide
by or enforce within that office on behalf of the county until such time as the
independently elected official agrees to abide by and enforce such policies or collective
bargaining agreement provisions.

E. Before adopting a resolution pursuant to Subsection D of this
section, the county manager shall:

(1) provide written notice to the independently elected county
official and the official's chief deputy identifying the county policy or collective
bargaining agreement provision alleged to have been violated or not enforced;

(2) provide the independently elected county official a
reasonable opportunity to cure the refusal or failure; and

3) provide the independently elected county official an
opportunity to meet with the manager or the commission to resolve the dispute
informally.

F. The county manager shall not use authority granted under this
section to:

(1) direct the statutory duties of the independently elected
county official,;

(2) control the official's exercise of discretion under law;

(3) remove, discipline or supervise the independently elected
county official,;

(4) appoint or remove a chief deputy;
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(5) direct law enforcement decisions, tax assessment decisions,
election administration decisions, recording decisions, probate judicial decisions or
treasury decisions committed by law to the independently elected county official;

(6) direct the investment, deposit or safekeeping of county
funds in a manner inconsistent with law governing the county treasurer and county
board of finance; or

(7 otherwise interfere with the lawful performance of the

office.

History: [New Material].

Section 4-37B-5. County Policies; Procedure For
Adoption.

In this Act, County Policies have consequences, and as a result, require a process to adopt.

A. A proposed county policy shall be introduced at a public meeting
of the board of county commissioners. The proposed county policy shall be identified
by title and general subject matter.

B. Before the board of county commissioners adopts a proposed
county policy, the county manager shall ensure that a notice of the proposed policy
is:

(1) posted in a conspicuous place on the county website; and
(2) sent to affected county employees and departments.

C. After introduction and before final adoption of a proposed county

policy, the county shall post notice of the proposed county policy in a conspicuous

place on the county website. The notice shall include the:
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(1) title and general subject matter of the proposed county
policy;

(2) text of the proposed county policy, including any
amendments proposed to an existing county policy or the text to be repealed when
repealing an existing county policy;

(3) the deadline for submitting written comments and how
comments may be submitted; and

(4) date, time and place of the meeting at which the board of
county commissioners will consider final adoption of the proposed county policy.

D. The board of county commissioners shall establish a process to
receive written comments on the proposed county policy during the time when the
proposed county policy is posted on the county website. At the meeting at which final
adoption is considered, the board of county commissioners shall allow public comment
on the proposed county policy before taking final action.

E. At least fourteen days must pass between introduction and final
adoption. A county policy is adopted if a majority of all members of the board of county
commissioners vote in favor of adoption. The vote of each commissioner on the
ordinance shall be recorded in the minutes.

F. After adoption, the county policy shall be signed by the chair of
the board of county commissioners and attested by the county clerk. The county clerk

shall record the county policy in a book kept for recording and maintaining county
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official instruments. The adopted county policy shall also be posted on the county
website.

G. A county policy shall take effect five days after the county policy
1s recorded by the county clerk and following posting on the county website, unless a
later effective date is provided in the county policy or is required by law.

H. The timelines in this section shall not apply to a policy adopted in
response to an emergency declared by the board of county commissioners to be an
immediate danger to the public peace, health and safety of persons or property in the
county. A policy adopted in response to an emergency takes effect immediately upon
being recorded by the county clerk. Within ninety days of taking action on a policy
dealing with an emergency, the commission shall follow the normal timelines in this
section for adoption of a policy. If the commission fails to follow the normal
procedures for adoption of a policy, the policy is automatically repealed ninety days
after it was adopted. A policy initially adopted pursuant to this Subsection may not
be readopted using the emergency procedures unless at least one year has passed
since the previous emergency adoption and there is a separate occurrence of an
emergency.

I. A county policy shall not regulate the conduct of the general

public and shall not establish civil or criminal penalties.

History: [New Material].
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Section 4-37B-6. County Administrative Rules;
Procedure For Adoption.
County Administrative rules regulate the interactions of the public with County Government.

A. A county administrative rule shall be used when the county
intends to adopt a rule, procedure, condition or requirement of ongoing or continuing
application governing the public’s access to, use of or requirements to interface with
county programs, services, facilities, property or resources, including fees charged to
the public where the exact fee is not set by statute or ordinance. A county
administrative rule is subordinate to an ordinance. If a county administrative rule
conflicts with an ordinance, the ordinance controls.

B. A proposed county administrative rule shall be introduced at a
public meeting of the board of county commissioners. The proposed county
administrative rule shall be identified by title and general subject matter.

C. Before the board of county commissioners adopts a proposed
county administrative rule, the county manager shall ensure that a notice of the
proposed county administrative rule is:

(1) posted in a conspicuous place on the county website; and

(2) sent to persons or organizations known to the county
manager, county office or county department to be directly affected by the proposed
county administrative rule.

D. The board of county commissioners shall establish a process to
receive written comments on the proposed county administrative rule during the time

when the proposed county administrative rule is posted on the county website. At the
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meeting at which final adoption is considered, the board of county commissioners
shall allow public comment on the proposed county administrative rule before taking
final action.

E. At least fourteen days must pass between introduction and final
adoption. A county administrative rule is adopted if a majority of all members of the
board of county commissioners vote in favor of adoption. The vote of each
commissioner on the ordinance shall be recorded in the minutes.

F. After adoption, the county administrative rule shall be signed by
the chair of the board of county commissioners and attested by the county clerk. The
county clerk shall record the county administrative rule in a book kept for recording
and maintaining county official instruments. The adopted county policy shall also be
posted on the county website.

G. A county policy shall take effect five days after the county policy
1s recorded by the county clerk and following posting on the county website, unless a
later effective date is provided in the county policy or is required by law.

H. The timelines in this section shall not apply to a county
administrative rule adopted in response to an emergency declared by the board of
county commissioners to be an immediate danger to the public peace, health and
safety of persons or property in the county. A county administrative rule adopted in
response to an emergency takes effect immediately upon being recorded by the county
clerk. Within ninety days of taking action on a county administrative rule dealing

with an emergency, the commission shall follow the normal timelines in this section
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for adoption of a county administrative rule. If the commission fails to follow the
normal procedures for adoption of a county administrative rule, the county
administrative rule is automatically repealed ninety days after it was adopted. A
county administrative rule initially adopted pursuant to this Subsection may not be
readopted using the emergency procedures unless at least one year has passed since
the previous emergency adoption and there is a separate occurrence of an emergency.

I A county administrative rule shall not conflict with an ordinance

and shall not establish civil or criminal penalties.

History: [New Material].

Section 4-37B-7. Resolutions.

Resolutions under this Act are not for adopting procedures of ongoing or continuing
application.

A. A resolution shall be used for an action, decision, approval,
authorization, finding, direction, position or administrative decision on a particular
matter of county business that is not an ordinance, policy, county administrative rule,
proclamation or special statutory instrument.

B. A proposed resolution may be presented, considered, amended
and adopted at the same public meeting.

C. A resolution is adopted if a majority of members of the board of
county commissioners present vote in favor of adoption.

D. A resolution shall not amend, repeal, supersede or conflict with

an ordinance, county policy or county administrative rule; provided that the county
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commission may by resolution create a one-time exception to a county policy or a
county administrative rule if:

(1) the exception does not conflict with an ordinance, statute
or other controlling law;

(2) the exception is limited to a particular matter, person,
transaction, event or circumstance;

(3) the exception does not amend or repeal the county policy or
county administrative rule; and

(4) the board of county commissioners states the reason for the

exception in the resolution.

History: [New Material].

Section 4-37B-8. Proclamations.
Proclamations are ceremonial in nature, so the rules are relaxed.

A. A proclamation shall be used only for ceremonial, honorary,
commemorative or awareness purposes.

B. A proclamation may be proposed, considered, amended and
adopted at the same public meeting.

C. A proclamation shall not establish a policy or county
administrative rule, enact law, authorize expenditure of county funds, create legal
rights or duties or establish civil, criminal or administrative penalties.

D. A proclamation is adopted if a majority of the members of the

board of county commaissioners present vote in favor of adoption.

History: [New Material].
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Section 4-37B-9. Standard Operating Procedures.
SOPs do not need Commission approval and is how the detail or work is described.

A. An independently elected official, the county manager and, where
authorized by a county manager, the department head of a county department may
promulgate and utilize standard operating procedures as needed to provide for
consistent operations within the county, to ensure fair treatment and protection of
the public as well as staff, and to implement staff training and best practices in each
county office and county department.

B. Standard operating procedures shall not conflict with any
ordinance, county policy or county administrative rule, nor any state or federal law.
C. Standard operating procedures are not subject to approval of a

commission and are not considered a county official instrument.

History: [New Material].

Section 4-37B-10. Special Statutory Instruments.
This provides a catch-all in case we missed something weird.

A. If a statute or other controlling law requires or authorizes the
county to act by order, notice, certificate, declaration or other special statutory
instrument not otherwise defined in the County Official Instruments Act, the county
shall use and process for that instrument in the manner required by the statute or
other controlling law. An example of a special statutory instrument is an election
proclamation, which may be passed on its own or combined with an election

resolution.
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B. Nothing in the County Official Instruments Act shall be
construed to alter, limit or replace a procedure, form, filing requirement, publication
requirement, posting requirement, recording requirement, deadline, approval

requirement or legal effect prescribed by statute or other controlling law.

History: [New Material].

Section 4-37B-11. County Official Instruments; General
Rules Of Construction; Savings Clause.

This ensures we do not have to re-pass everything and re-categorizes existing ordinances and
policies.

A. The form of a county instrument shall be determined by the
substance and legal effect of the action rather than by the title assigned to the
instrument. When a statute or rule references a particular county legal instrument
for adoption by a commission, the form of instrument passed shall be the consistent
with the provisions of the County Legal Instruments Act, regardless of the language
in the statute or rule.

B. County legal instruments adopted, issued or approved before the
effective date of the County Legal Instruments Act shall, on the effective date of the
Act, be converted to appropriate county legal instrument without further action by
the commission and regardless of the procedure used for adoption, issuance or
approval.

C. Nothing in the County Official Instruments Act shall be

construed to impair the wvalidity of an ordinance, resolution, policy, county
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1213 administrative rule, proclamation or special statutory instrument adopted, issued or

1214  approved before the effective date of the County Official Instruments Act.

History: [New Material].

1215
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